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Introducao

A Terceira Mesa de Debates do Audit Committee Institute (ACI), realizada em
20 de outubro de 2004, contou com 95 participantes que, na sua maioria, eram
membros de Conselhos de Administragdo, Conselhos Fiscais ou Comités de
Auditoria.

Para discorrer sobre a Responsabilidade Legal e Estatutaria dos Membros de

Conselhos e Comités, foram convidados trés profissionais conceituados e

experientes nesse tema:

— Marcelo Trindade —Presidente da Comissao de Valores Mobilidrios (CVM);

— Syllas Tozzini — Sécio—fundador do escritério Tozzini, Freire, Teixeira e Silva
Advogados;

— Renato Chaves - Diretor de Participacoes da Caixa de Previdéncia dos
Funcionarios do Banco do Brasil — PREVI.

A primeira parte dessa publicagao foi desenvolvida com base em trechos das
apresentacoes e opinides dos painelistas, comentéarios dos participantes da 3°
Mesa de Debates e andlises do resultado da pesquisa eletrénica conduzida
durante o evento.

A segunda parte refere—se aos artigos fornecidos pelos painelistas para
complementar as suas apresentacgoes.

Finalmente, a terceira parte dessa publicacdo versa sobre a Secdo 404 da Lei
Sarbanes-Oxley, tema da 4° Mesa de Debates do ACI. Material elaborado pela
KPMG LLP — USA (2004), sob o titulo de Sarbanes-Oxley Section 404:
Management's Assessment Process. Frequently Asked Questions, contém
uma série de questdes importantes relacionadas com o processo de avaliagéo
da administragéo.

Boa leitura!
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Pesquisa conduzida pela KPMG durante a 3* Mesa de
Debates do ACl revela que a atividade de conselheiro é
qualificada como de risco alto ou significativo para 61% dos
entrevistados. Apenas 5% a consideram de risco baixo.

O fato é que o risco da funcéo existe e por consequéncia tem
se tornado uma preocupacao cada vez maior no que diz
respeito aos aspectos legais e estatutarios. Por isso, na hora
de aceitar um convite para ser membro de um Comité de
Auditoria ou de um Conselho de Administracao, o profissional
nao so6 deve estar preparado para atuar em sua nova fungéao,
mas estar ciente das responsabilidades inerentes ao cargo.

A independéncia do Conselheiro de Administracao

A responsabilidade existente na funcao exercida por um conselheiro é um tema
bastante atual e estd na pauta de muitas reunides em companhias abertas
brasileiras.

Durante a 3° Mesa de Debates questionamos os participantes sobre qual nivel
de responsabilidade pode ser atribuido aos conselheiros. A maioria,
representada por 54%, entende que os conselheiros devem ser solidariamente
responsaveis, compartilhando a responsabilidade com os administradores, e
ambos devem responder com seus bens pessoais. Ainda, apenas 1% do publico
presente entende que os conselheiros devem ser isentos de responsabilidade.

Analisando a questao da independéncia, como a lei fala em administradores,
normalmente o Judiciario os trata em bloco e nao faz distingdo se determinado
conselheiro representa um acionista minoritario ou o grupo controlador. Dessa
forma, a tendéncia é de que na ocorréncia de um problema na companhia, a lei
puna todos os administradores. Mesmo o conselheiro que tem s6 um voto
também pode sofrer sancdes legais por ser considerado um administrador da
companhia.

Quando se discute temas estratégicos, como novos investimentos, politicas de
dividendos, aumentos de capital, entre outros, coloca—se em jogo a propria
estrutura de poder da companhia. O Conselheiro de Administragao
normalmente possui uma Unica acdo da companhia, cedida para que ele possa
ser eleito em assembléia, tem um papel decisivo sobre o futuro da companhia,
sobre a estratégia e, consequentemente, o impacto que isso trara para 0s
controladores ou para os principais investidores.



E neste ponto que a questdo da independéncia do conselheiro ganha
importancia fundamental e remete a discussao sobre o posicionamento
estratégico da companhia, ou seja, o conselheiro tem que discutir e entender o
que controladores e investidores esperam obter daquele investimento e o que
0s acionistas pensam para essa companhia, principalmente no longo prazo. Sera
que eles tém interesse em fazer novos investimentos e que isso sera o melhor
para a empresa? Serd que a politica de dividendos a ser adotada realmente é o
melhor para a empresa?

Trata—se de uma verdadeira batalha diaria com interesses a conjugar com o
propésito de estabelecer o melhor caminho para a companhia. A capacidade —
em todos os sentidos — e a determinacédo dos conselheiros tém sido cada vez
mais colocadas a prova e todos reconhecem que as exigéncias atuais tornaram o
trabalho mais arduo.

Os interesses da companhia e a responsabilidade legal

A responsabilidade legal do conselheiro, inicialmente, € com a companhia,
porém ele foi eleito por um grupo distinto e, assim sendo, também deve
responder a esse grupo. Uma das atividades mais complexas é justamente
conjugar a responsabilidade legal e interesses da empresa com o publico, com o
grupo que o elegeu.

Atualmente, estd implicito o reconhecimento da presenca da pessoa juridica do
investidor no Conselho de Administragdo. Ocorre que a lei ndo reconhece isso,
pois diz que conselheiro é pessoa fisica. Durante o debate, uma forma sugerida,
que deveria ser avaliada pelos legisladores, é de que a lei efetivamente
reconheca o direito da presencga dos acionistas, pessoas juridicas, possuidores
de parcelas relevantes do capital, no Conselho de Administracdo da companhia,
0 que alteraria a questéo da responsabilidade legal.

A responsabilidade do conselheiro

Muito se discute a respeito da responsabilidade legal dos membros de
Conselhos de Administragao e de Comités de Auditoria. O administrador, para
ser responsabilizado, precisa ter sido irresponséavel. Ou seja, se for
suficientemente responsavel na conducdo de suas fungdes, nao sera
responsabilizado. Essa é a regra béasica. Na enquete que fizemos, a maioria
(49%) elegeu justamente a negligéncia no exercicio de suas fungdes como o
principal fator de risco quanto a responsabilidade direta do conselheiro. Em
segundo lugar, com 28%, esta o desrespeito a lei.

Em relagdo ao estatuto, as normas sobre responsabilidade se aplicam a todos os
membros do Conselho de Administracdo e de quaisquer 6rgdos que tenham
sido criados por este instrumento. Isso também é fundamental porque se
houver algum Comité criado pelo Conselho de Administracdo e que ndo seja
estatutario, esse 6rgédo ndo assume a responsabilidade de administrador.

Se o Comité nao estiver inserido no estatuto e tiver sido criado simplesmente
por meio de uma deliberagdo do Conselho de Administragdo, ndo ha como
comparad—lo ou estabelecé—lo como administrador.

Entre os deveres que mais se destacam, de acordo com os participantes da 3%
Mesa de Debates, estdo aqueles relacionados as atividades para avaliacéo,
adequacado e/ou monitoramento de eventuais escandalos contabeis (40%),
alteragdes no Cddigo Civil (21%), novas responsabilidades atribuidas a
Governanca Corporativa (20%) e a Lei Sarbanes—Oxley (19%). Esses resultados



sao decorrentes de um questionamento sobre qual item mais se destaca, o que
significa que para varias empresas todos ou a maioria deles sao aplicaveis e
exigem atuacdo concomitante do Comité de Auditoria.

Ser conselheiro ou ser membro de Comité ndo é um passatempo, ndo é um
hobby. Cada vez mais, o Conselho Fiscal, o Comité de Auditoria e o Conselho de
Administracdo sao 6rgdos em que a dedicacdo deve ser plena, extremamente
profissional.

Um exemplo tipico é a natureza dos gastos das empresas. Muitas vezes gastos
sem justificativa para o negdécio sédo identificados pelos proprios conselheiros.
Ocorre que muitos nao reagem, ou pelo menos nao fazem nenhum tipo de
recomendacao. O administrador e o conselheiro nao sao responsaveis pelos
atos ilicitos de outros membros, salvo se com eles for conivente, ou se
concorrer para a pratica do ato.

A tendéncia natural é que a responsabilidade seja individual. E na medida em
que ela seja individual e ndo coletiva, no sentido do ato praticado, no minimo
tem que se olhar para o que estd acontecendo em relacdo ao que os demais
membros praticam.

Adicionalmente, o conselheiro deve exercer seu direito de contratar
especialistas. Nos Estados Unidos, essa pratica € comum. Para se eximirem de
responsabilidades, sdo contratados bancos, instituicoes financeiras e empresas
de consultoria para opinarem e formalizarem seu entendimento em um parecer.
Nos casos de aquisicado de uma empresa ou utilizacdo de informacdes técnicas,
nos quais 0 membro do conselho néo seja conhecedor do assunto, é razoavel
que contrate um expert que diga realmente se esse negdcio é viavel ou se as
informagdes sdo precisas.

Regimento interno

O regimento interno é outro aspecto importante. E necessario estabelecer um
regimento interno, de como funciona, de como interage o Conselho, o Comité e
a diretoria, pois, via de regra, os estatutos sociais ndo prevéem todos esses
aspectos, até porque ndo tém essa finalidade.

Sendo assim, um regimento interno deve ser criado e aprovado pela Assembléia
Geral quando constituida. Deve determinar claramente quais sao as fungdes dos
conselheiros no Conselho de Administracao, no Conselho Fiscal ou no Comité
de Auditoria.

Quanto mais detalhada estiver a fungao de cada érgao, mais facil saber qual sua
responsabilidade e, consequentemente, as atividades e obrigacdes de cada um.
Adicionalmente, o regimento interno também contribui no que diz respeito a
preservacao da independéncia, minimizando os efeitos decorrentes de
possiveis pedidos de apoio ou pressao de terceiros interessados.

Como termdmetro para avaliarmos a preocupacédo dos conselheiros quanto ao
comprometimento de seus bens pessoais em casos que venham a ter
atribuicdo de responsabilidade, 63% entendem como indispenséavel a
contratagao de um seguro D&O - Directors and Officers (seguro de
responsabilidade civil para administradores e conselheiros).



A diferenca entre Comités e Conselhos

O que diferencia realmente o Comicé dos Conselhos é que aquele é um
organismo composto por membros de um dos 6rgaos da Companhia, seja do
Conselho de Administragao, como € mais freqliente, seja do Conselho Fiscal,
menos freqlente. Os comités mais comuns sao de auditoria, de remuneragéo,
de indicacao de diretores, estratégicos, e, mais recentemente, de Governanca
Corporativa.

Quase sempre, trata—se de um oérgao criado dentro do Conselho de
Administracdo e, muito excepcionalmente, criado por estatuto. Portanto, a
responsabilidade de que trata a lei aos érgdos criados pelo estatuto ndo se aplica
teoricamente a esses comités, cuja origem nao foi por estatuto.

Conduta dos Conselheiros

A Comissao de Valores Mobilidrios (CVM) tem adotado algumas medidas com o
propésito de estimular a participacdo dos conselheiros nas deliberacoes. E
preciso que o conselheiro tenha total consciéncia ao se abster de uma votagao.
A CVM ja condenou aquele que se absteve, pois esta ndo é uma conduta que a
CVM quer estimular e sim uma atitude mais questionadora, mais proativa. A
mera abstencao pode, quando nao decorrer de conflito de interesses, levar ao
entendimento de que houve negligéncia.

A decisao da reuniao prévia dos acionistas

O Conselheiro de Administragao eleito, cujo voto seja determinado por uma
decisdo dos acionistas em reuniao prévia, tem as mesmas responsabilidades
dos outros, diz a lei. A norma esclarece ainda que o voto desse conselheiro, se
for contrario ao que foi deliberado na reunido prévia, serd desconsiderado.

O conselheiro ndo deve necessariamente acompanhar a decisdo da reuniao
prévia. A lei afirma que um conselheiro viola a lei, e pode ser responsabilizado,
caso nao vote contréario a decisdo da reunidao prévia, mas entenda que a mesma
decidiu contra o interesse da Companhia.

O conselheiro deve conjugar a lei com a sua regra de independéncia e, se
aplicavel, tomar posicao de que esta votando contra a reuniao prévia e deixar
consignado a razdo do seu voto.

De acordo com a opinido de 48% dos participantes, a legislacdo e as normas
brasileiras referentes as responsabilidades dos administradores e conselheiros
encontram-se hoje, num nivel pior quando comparadas as dos Estados Unidos e
da Europa, mas estdo no caminho certo do desenvolvimento. Outra parcela
significativa — 34% - considera equivalentes.



Artigos

RESPONSABILIDADE DOS ADMINISTRADORES
DE SOCIEDADES ANONIMAS

Syllas Tozzini

Sdcio

Tozzini, Freire, Teixeira e Silva Advogados

A Lei das S.A. contempla alguns deveres especificos que devem ser observados
por todos administradores de sociedades anénimas. Nos termos dos artigos
153, 155 e 157 da Lei das S.A., os administradores devem observar o dever de
diligéncia, o dever de lealdade e o dever de informar.

O dever de diligéncia é expresso como um padrdo subjetivo de conduta, ja que a
lei utiliza o conceito de cuidado e diligéncia que todo homem ativo e probo
costuma empregar na administragdo dos seus proprios negoécios. Por ser fruto
de um padrao subjetivo, a delimitagdo do dever de diligéncia precisa ser
permanentemente atualizada em funcéo da evolugao das técnicas empresariais
e do grau de sofisticacdo razoavelmente exigido dos administradores.

Em paises como os Estados Unidos, onde ha grande numero de precedentes
judiciais analisando o cumprimento ou nao do dever de diligéncia, os
parametros sdo formados por meio da comparacéo de condutas e do respectivo
entendimento do judiciario. No Brasil, a auséncia de jurisprudéncia abundante
resulta em maior incerteza quanto a extensao do conceito subjetivo de
diligéncia.

Por sua vez, a idéia principal do dever de lealdade é assegurar que a funcao de
administrador seja exercida em beneficio da sociedade. Viola o dever de
lealdade aquele administrador que atua visando alcancar interesses proprios ou
de terceiros. Em outras palavras, a atuagao sera desleal quando nao representar
interesse da sociedade. A Lei das S.A. exemplifica condutas desleais do
administrador, dentre as quais (i) usar em beneficio préprio as oportunidades
comerciais de que tenha conhecimento em razdo do cargo, (i) adquirir para
revender com lucro bem que saiba ser necessario a companhia e (iii) valer-se de
informacao privilegiada para obter lucro no mercado de valores mobilirios.

O dever de informar é aplicdvel somente as companhias abertas e visa garantir a
disseminacdo de informacoes relevantes aos acionistas e potenciais
investidores da companhia. Um dos principios basicos do mercado de capitais é
a disponibilidade de informacbes, o que permite que participantes do mercado
tenham elementos suficientes para decidir se devem ou nédo investir em
determinada empresa. Assim, a lei exige que os administradores comuniquem,
entre outras informagodes, suas posicdes aciondrias na companhia e qualquer ato
ou fato relevante que possa influir de modo ponderavel na decisdo dos
investidores do mercado de vender ou comprar valores mobilidrios emitidos
pela companhia.



Agora, algumas palavras sobre a
responsabilidade civil.

Por responsabilidade civil entende-se
o dever de ressarcimento resultante
de um dano causado a terceiro. A
regra basica de responsabilidade civil
no direito brasileiro encontra—se no art.
927 do Cédigo Civil, mas em matéria
societaria existem dispositivos
especiais que regulam a matéria.

O art. 158 da Lei das S.A. traz as duas
hipdteses bésicas de responsabilidade
civil dos administradores de
sociedades anbénimas. Na primeira
hipdtese, responderé pelos prejuizos
causados o administrador que agir
com culpa ou dolo, mesmo que a
atuacéo tenha se dado dentro de suas
atribuicdes ou poderes. Na segunda
hipdtese, o dever de reparacdo do
prejuizo causado existird quando o
administrador agir com violagdo da lei
ou do estatuto.

Como regra geral, a responsabilidade
dos administradores seréa individual e
decorrerd da sua prépria culpabilidade.
O administrador serd, contudo,
responsavel pelos atos ilicitos de
outros administradores se com eles
for conivente, se negligenciar em
descobri—los ou se nao impedir sua
pratica, salvo quando consignar sua
divergéncia nos termos da lei. Ou seja,
o administrador sera responséavel se
for irresponsavel.

Existe uma excegao importante a regra
geral de responsabilidade individual
dos administradores. A
responsabilidade sera solidaria pelos
prejuizos causados em virtude do nao
cumprimento dos deveres legais
necessarios para assegurar o
funcionamento normal da companhia,
como, por exemplo, a falta de
elaboracédo e publicacéo das
demonstracdes financeiras exigidas
por lei. A auséncia de
responsabilidade nesses casos
somente serd aplicavel quando,
apenas nas companhias abertas,
administradores especificos forem

indicados no estatuto como
responsaveis pelo cumprimento do
respectivo dever legal.

Provavelmente nenhum pais possui
tanto material de doutrina e
jurisprudéncia envolvendo
administradores de sociedades quanto
os Estados Unidos. E existem razdes
histéricas e econdmicas para tal fato.
Inicialmente, foi naquele pais que se
verificou ao longo do tempo a
distincdo entre capital e administragao
nas grandes companhias. Além disso,
a inclinagao para o litigio judicial e as
caracteristicas tipicas do sistema de
common law (onde precedentes sao
necessarios para regular condutas
futuras) fizeram com que muitas
situacoes societdrias fossem
examinadas pelo judiciario.

A atuagao e os destinos das grandes
empresas americanas sao
efetivamente conduzidos pelos érgaos
de administracdo. Os acionistas tém
papel menor na condugao da
sociedade, muitas vezes funcionando
apenas como investidores ou
participando somente de decisdes
fundamentais para a estrutura da
sociedade. Como conseqUéncia, as
teorias juridicas estdo muito mais
voltadas para as relacoes entre
administradores e acionistas.

Torna—se fundamental nesse contexto
definir os paréametros de conduta dos
administradores, seus deveres
perante 0s acionistas e suas hipdteses
de responsabilizagdo. Em suma, o
aumento da importancia e do poder
decisério dos administradores
ocasiona 0 aumento de suas
responsabilidades e da probabilidade
de enfrentar questionamentos no
judiciério.

No Brasil, por outro lado, vale a regra
geral de que toda companhia possui
um acionista controlador definido. E
certo que 0s acionistas se valem (e
precisam se valer) de administradores
para impulsionar o funcionamento da
empresa, mas as decisoes, politicas e



destinos da empresa sdo todos
dependentes e decorrentes em Ultima
andlise da atuacdo do controlador.

Isso ndo significa que a atuacao dos
administradores seja desprovida de
limites ou responsabilidade. Muito
pelo contrério. Os deveres dos
administradores sao variados e
bastante parecidos com deveres
correspondentes que aparecem em
leis estrangeiras. Ocorre que o foco
das discussoes societarias geralmente
passa pela relacdo entre acionista
controlador e demais acionistas
(preferencialistas e minoritarios),
sendo que, comparativamente, 0s
litigios e controvérsias envolvendo
administradores assumem uma
dimensao menos relevante.

A Lei das S.A. prevé duas modalidades
de agdes judiciais que podem ser
propostas contra administradores. A
primeira é a acao proposta pela prépria
companhia visando ressarcimento de
prejuizos causados ao patriménio
social. A segunda € a agao individual
de qualquer acionista ou terceiro que
tenha sido prejudicado pelos atos dos
administradores.

Para que a companhia acione o
administrador, contudo, sera
necessaria aprovacao prévia da
Assembléia Geral. Caso a agédo seja
aprovada pela Assembléia Geral mas
0s demais administradores deixem de
promové-la no prazo de 3 meses, a
acao poderéa ser proposta por qualquer
acionista. Se a Assembléia Geral ndo
aprovar a acéao, poderdo promové-la os
acionistas que representem no
minimo 5% do capital social.

Mesmo nas hipdteses em que a agao
néo for proposta pela companhia (seja
por omissdo dos administradores ou
porque a acdo foi de iniciativa de
acionistas com mais de 5% do capital
social), os beneficios ainda assim
reverterao em favor da companhia.
Isso porque o fundamento da agéao
sera sempre o prejuizo causado pelos
administradores a prépria companhia e

ndo aos acionistas responsaveis pelas
medidas judiciais. Os acionistas que
promoveram a acao serao, contudo,
indenizados pelas despesas incorridas.

No caso das agdes individuais de
acionistas ou terceiros prejudicados
valerdo os principios normais de
responsabilidade civil. Ou seja, terdo
legitimidade para agir os acionistas e
terceiros que sofreram prejuizo em
virtude de acdo ou omissao dos
administradores. Nessas situagoes, 0s
beneficios das agdes judiciais
reverterao em favor dos proprios
autores.

E quanto a companhias abertas?

Por forca da Lei do Mercado de Valores
Mobilidrios (Lei 6.385/76) e da
regulamentacdo complementar
expedida pela CVM, todas as
companhias abertas e seus
administradores estao sujeitos a
supervisao e fiscalizagdo da CVM em
diversos aspectos.

Por exemplo, compete a CVM apurar,
mediante inquérito administrativo,
atos ilegais e praticas nao equitativas
de administradores de companhias
abertas. Essa previsédo legal e outras
se referem ao exercicio das funcoes
da CVM como érgéao regulador e
responsavel pelo adequado
funcionamento do mercado de valores
mobiliarios.

Vérias condutas e atividades dos
agentes que interferem no mercado,
inclusive os administradores de
companhias abertas, sdo objeto de
regulamentacéo. A violacdo dos
preceitos legais sujeita 0s
administradores a abertura de
processos administrativos pela CVM e
eventual aplicagado das sangdes
administrativas enumeradas no art. 11
da Lei do Mercado de Valores
Mobilidrios. As sancdes incluem
desde multas e adverténcias até a
suspensao do exercicio de cargo de
administrador de companhia aberta.



Algumas palavras sobre a
desconsideracado da personalidade
juridica.

Como regra geral, as sociedades
anbénimas possuem patriménio
separado de seus sécios,
respondendo, portanto, em suas
obrigacdes com seus proprios bens. O
instituto da desconsideragcao da
personalidade juridica € uma excegao
a regra geral, sendo justificado pela
necessidade de se evitar fraudes
mediante abuso da forma societaria.

No direito brasileiro, a teoria da
desconsideracao foi inicialmente
aceita pelo judiciario, em alguns casos,
independentemente de previsdo legal.
O fundamento dessas decisbes era a
repressao ao abuso da forma
societéria e a correcdo de anomalias
pontuais na utilizacdo da
personalidade juridica.

Apds a adogao da teoria da
desconsideragcao por algumas leis
especificas (Cédigo de Defesa do
Consumidor e Lei dos Crimes
Ambientais, por exemplo), que
tutelavam interesses especiais, 0
Codigo Civil de 2002 trouxe um
conceito genérico de desconsideracao
da personalidade juridica: “Art 50 - Em
caso de abuso da personalidade
juridica, caracterizado pelo desvio de
finalidade, ou pela confusdo
patrimonial, pode o juiz decidir, a
requerimento da parte, ou do
Ministério Publico quando lhe couber
intervir no processo, que os efeitos de
certas e determinadas relagées de
obrigacées sejam estendidos aos
bens particulares dos administradores
ou socios da pessoa juridica’

Por enquanto é cedo para sabermos
como serao interpretadas as
condicbes de desconsideragao
incluidas no art. 50 do Codigo Civil, ja
que os conceitos de “desvio de
finalidade e confusédo patrimonial”
ainda serdo construidos pela
jurisprudéncia. Em todo caso, é certo
que a simples incapacidade de
pagamento da sociedade nao poderia
gerar obrigacdo pessoal dos sécios,
sob pena de desaparecer o principio
bésico da separacao patrimonial. Isso
porque a teoria da desconsideracao
admite a responsabilizacdo
excepcional dos sécios como formar
de corrigir o uso fraudulento da
personalidade juridica.

Em nosso entendimento, a extensédo
dos efeitos da desconsideracao a
qualguer administrador deve
depender de comprovagéao de culpa
do administrador nos fatos que
caracterizaram o abuso societério, ou
no minimo da obtengao de qualquer
tipo de vantagem pelo administrador
em decorréncia de tais fatos.
Prevalecendo essa tese, o
administrador somente seria atingido
se (i) o pressuposto de abuso da
personalidade juridica estivesse
presente e (i) o administrador
houvesse agido com culpa ou obtido
vantagem com a pratica abusiva.

Terminemos por falar algo sobre o
seguro de responsabilidade para
administradores.

Discute—se de forma ainda incipiente
no Brasil a contratacdo de seguro de
responsabilidade para administradores
de sociedades. Tal seguro tem por
finalidade cobrir eventuais custos de
indenizacéo advindos de acbes de
responsabilidade propostas contra
administradores.

A contratacdo desse tipo de seguro
(conhecido como D&O Insurance —
Directors and Officers Insurance) é
comum nos paises onde ha grande
tradicdo de litigios envolvendo a
atuacao de administradores. Os
préprios administradores, as vezes,
condicionam o exercicio da fungao a
existéncia do seguro, sendo que as
empresas acabam enxergando o custo
adicional da contratacdo do seguro
como despesa necessaria para sua
operacao.

Ao contrario do que muitos afirmam,
com excecado da possibilidade de
extensao aos administradores dos
efeitos da desconsideracédo da
personalidade juridica (ver item 5
acima), a responsabilidade dos
administradores nao teve grande
modificagdo com a edicdo do Cdédigo
Civil ou de alteracoes a Lei das S.A.
Porém, as informacdes sobre as
hipdteses de responsabilidade dos
administradores estdo sendo
disseminadas de forma mais ampla,
inclusive por influéncia da midia e de
advogados e executivos estrangeiros
em contato com administradores
brasileiros.

A disseminacao de informacdes sobre
responsabilidade de administradores
pode ocasionar uma mudancga na
cultura societaria, resultando em
aumento de demanda na contratacdo
de seguro de responsabilidade. E
como se os administradores, antes
alheios ao problema, fossem agora
despertados e passassem a buscar
seguro de suas atividades. O mercado
segurador esta sem duvida atento a
essa oportunidade de negdcios.



CONCEITO DE INDEPENDENCIA NA ATUACAO DOS CONSELHEIROS
DE ADMINISTRACAO EM SOCIEDADES ANONIMAS

Renato Chaves

Diretor de Participagées da PREVI

O tema debatido na Terceira Mesa de Debates do Audit Committee Institute
(ACI) nos leva primeiramente a refletir sobre o conceito de independéncia na
atuacao dos conselheiros de administracdo em sociedades andnimas. Avalio que
essa discussao precede o debate sobre a atuacdo e responsabilidades dos
membros de comités de auditoria, uma vez que existe a tendéncia de fazer
desses comités um estrato dos conselhos de administragéao.

A 1% reflexao a ser feita diz respeito a composicdo dos conselhos de
administracdo nas empresas brasileiras. Por conta da pouca presencga de
pequenos investidores nas estruturas de capital, tanto pessoas fisicas como
juridicas, essas representacdes sdo construidas por indicacdo dos acionistas
controladores e grandes acionistas minoritarios — normalmente fundos de
pensao e administradores de recursos — num contexto bem diferente daquele
encontrado no mercado de capitais norte—americano, por exemplo.

Sob esse prisma € dificil imaginar que esse conselheiro, apesar das
responsabilidade individuais impostas pela legislagdo, atue com total
independéncia, sem observar o direcionamento estratégico do detentor da
participagéo.

Exemplificando esse dilema, podemos imaginar a situagao de uma Cia. de
capital 100% nacional que atua num mercado sob forte concorréncia de
empresas multinacionais. Seu planejamento estratégico de médio prazo aponta
para 2 caminhos: fazer aquisicoes para crescer (com aporte de capital dos sécios)
ou ser vendida. Como fica a situagdo de um conselheiro genuinamente
independente? Qualquer decisdo ird “mexer no bolso” do acionista, ndo sendo
razoavel que um agente que ndo investiu um centavo sequer na Cia. (isso
mesmo, a eleicdo do conselheiro se d4 mediante a cessao gratuita de uma Unica
acao pelo "verdadeiro acionista”) atue sem avaliar as conseqUéncias de sua
decisdo para o conjunto de acionistas que de fato serado afetados. No limite, ele
podera determinar a faléncia do acionista controlador, caso ele tenha
necessidade dos recursos provenientes da venda da Cia., ou a quebra da prépria
empresa, pois sem o aporte de parcela significativa do capital nao serd possivel
fazer aquisicoes para sobreviver.

Um outro aspecto esta relacionado com o voto emanado de reuniao prévia de
Acordo de Acionistas. Nesse caso a atuagao do conselheiro (...pessoa fisica) se
assemelha a de um marionete — caso resolva votar de forma distinta a
orientagao, seu voto é desconsiderado (Art. 118 — §8) e, em muitos casos, uma
assembléia é imediatamente convocada para promover a substituicao do
“conselheiro rebelde”

A solucédo para esse dilema seria o reconhecimento, por nossa legislacéo, da
presenga dos acionistas—pessoas juridicas nos conselhos de administracéo.
Estarfamos assim adequando a legislacdo a nossa realidade.

Por fim, merece destaque o alerta do Presidente da CVM, Sr. Marcelo Trindade,
em seu pronunciamento na 10* Conferéncia Anual do International Corporate
Governance Network (ICGN), de que é necessério respeitar as peculiaridades de
cada mercado, ndo sendo recomendavel simplesmente replicar regras/conceitos
adotados com presumido sucesso em mercados mais maduros.



Secao 404 da Lei Sarbanes-Oxley
4° Mesa de Debates

Apresentamos a seguir o tema da 4° Mesa de Debates, editado pela KPMG dos
Estados Unidos, com o objetivo de ajudar a esclarecer uma série de questdes
importantes relacionadas ao processo de avaliacdo da administracdo, conforme
requerido pela Lei Sarbanes—Oxley Segao 404.

Esse documento apresenta uma discussao geral dos assuntos abordados e ndo
deve ser tomado como guia para qualquer empresa em particular, posto que sua
abordagem nao considera fatos ou circunstancias particulares, os quais podem
variar significativamente de empresa para empresa.

Algumas das discussoes aqui apresentadas baseiam-se em perguntas e
respostas emitidas por equipes da Chief Accountant and Division of
Corporation Finance da Security and Exchange Comission (SEC), e pela equipe
da Public Company Accouting Oversight Board (PCAOB).

Posteriormente, enviaremos este material na versdo em portugués.
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Introduction

KPMG LLP has prepared this document for management, members of corporate
teams working toward Sarbanes-Oxley Act (the Act) section 404 (S-O 404) compli-
ance, and audit committee members. It is designed to help clarify a number of

key issues related to management’s assessment process as required by S-O 404.
Specifically, it addresses frequently asked questions and provides general guidelines
that management may use for planning and assessing the effectiveness of internal
control over financial reporting.

It is important that readers understand that management is responsible for comply-
ing with the provisions of the Sarbanes-Oxley Act, and specifically with section 404.
Management should consult with legal counsel, independent auditors, and other
professionals in meeting these obligations.

This document contains only a general discussion of the matters included and should
not be relied on as advice for any particular company, since no consideration is given
to individual facts and circumstances, which could vary greatly from company to
company. Some of the discussions in this document are based on the questions and
answers issued by the staffs of the Security and Exchange Commission’s (SEC’s)
Chief Accountant and Division of Corporation Finance and by the staff of the Public
Company Accounting Oversight Board (PCAOB). The views and opinions of the
staffs of the SEC and PCAOB could change in the future.

It is important to note that an example of the evolving nature of this discussion

occurred as this document was being finalized for printing. This includes the issuing

of a revised set of questions and answers from the SEC staff as well as additional

guestions and answers from the PCAOB staff. These recently released questions

and answers provide further clarification on issues relating to the following matters,

among others:

= The scope of internal control over financial reporting as it relates to compliance
with laws and regulations

* The effect that the lack of an available Type Il Report under the AICPA Statement
on Auditing Standards (SAS) 70 from a service organization can have on manage-
ment’s assessment and the independent auditor’s reports

* The independent auditor’s walkthrough of major classes of transactions processed
by a service organization

Ongoing revisions such as these add even more urgency to our recommendation
that management should work closely with counsel, the company’s independent
auditors, and other advisers to determine the potential impact these or any future
guidance revisions may have in light of the organization’s specific circumstances.

© 2004 KPMG LLP, the U.S. member firm of KPMG International, a Swiss cooperative. All rights reserved. 040856
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Providing a Road Map for Management

The Sarbanes-Oxley Act of 2002 (the Act)
has changed the face of corporate gover-
nance. Many organizations are already at
work planning and implementing processes
that will help them assess the effectiveness
of their internal control over financial
reporting (ICOFR). A key aspect of this
process has been trying to anticipate and
address the questions and issues that might
arise as management prepares for an audit
of ICOFR.

Recently, the SEC and the PCAOB provided
additional guidance to registrants and
independent auditors about some of these
issues. Using this guidance along with the
collective experience already gained by
management, we can begin to identify and
address some of the questions and issues
facing management.

2 SARBANES-OXLEY SECTION 404

In this document, which is part of our
ongoing commitment to helping companies
remain current with these issues, we address
a number of questions, many of which
management already may have encountered.

We also discuss general guidelines that man-
agement may use as a starting point to answer
questions that arise as they develop and
implement their own assessment processes.

Understanding the Roles:
Management and the Independent
Auditor

Management is responsible for including
an internal control report in its annual
report that:

« States the responsibility of management
for establishing and maintaining an
adequate internal control structure and
procedures for financial reporting

» Contains an assessment, as of the end of
the most recent fiscal year of the issuer,
of the effectiveness of the internal control
structure and procedures of the issuer for
financial reporting.

The independent auditor is responsible for
attesting to and reporting on the assessment
made by the management of the issuer.

For the independent auditor to satisfactorily
complete an audit of internal control over
financial reporting, management must ful-
fill a number of important responsibilities?,
including:
* Accepting responsibility for the effective-
ness of the company’s ICOFR
 Evaluating the effectiveness of the com-
pany’s ICOFR using suitable control cri-
teria, such as the COSO (Committee of

Sponsoring Organizations of the Treadway

Commission) criteria

 Supporting its evaluation with sufficient
evidence, including documentation

* Presenting a written assessment of the
effectiveness of the company’s ICOFR as
of the end of the most recent fiscal year

Management fulfills these responsibilities by
undertaking a comprehensive approach that
includes thorough planning and evaluation of
its system of internal controls. Management
should document the company’s controls and
begin testing their effectiveness. It is impor-
tant that management allow sufficient time
to complete this process in order to provide
an appropriate basis for its assessment and
to respond to any deficiencies that are iden-
tified. Identifying deficiencies early may
provide management with sufficient time to
correct deficiencies and determine the oper-
ating effectiveness of the controls prior to
year-end reporting.

There are a number of methods a company
may choose in developing an approach to
fulfilling its responsibilities related to its
assessment of internal control over financial
reporting. Regardless of the method chosen, it
is management’s responsibility to design and
implement a process that enables it to meet
the requirements of section 404 of the Act.

*If the auditor concludes that management has not fulfilled these
responsibilities, the auditor should communicate in writing to manage-
ment and the audit committee that the audit of internal control over
financial reporting cannot be satisfactorily completed and the auditor
must disclaim an opinion.



Questions and Answers

In the following pages we offer answers to common questions that may arise
during these steps of the assessment process:
¢ Planning and determining the scope of the assessment

+ Documenting and evaluating the design and operating effectiveness of controls

« Identifying, assessing, and correcting deficiencies

¢ Reporting on internal controls

These represent only some of the questions that management may ask. Some

may not apply to your organization because of your specific assessment processes.

More importantly, these answers are not absolute. They are intended to offer

management a starting point from which to develop its own answers to specific

assessment questions.

In addition, management should review the authoritative literature issued by the

SEC for registrants and by the PCAOB for independent auditors to gain a more
complete understanding of what is expected of the company. This will also help
management better prepare itself for the respective reporting deadlines.

Section I. Planning and
Determining the Scope
of the Assessment

Regardless of the complexity and
breadth of an organization’s control
structure, evaluating the effectiveness
of ICOFR requires careful planning.
This plan can include a process that
examines the overall approach to doc-
umentation, identification of controls
and assessment procedures, signifi-
cant milestones, and anticipated
timelines. The plan also may include
instituting policies and procedures
that will be used in the assessment
process and appropriate internal com-
munication processes. Following are
some specific issues that may have to
be addressed.

Should management document ICOFR
for all locations or business units?

The answer to this question is yes. Companies
should have some level of documentation of
ICOFR for all locations or business units,
including those not considered significant
either individually or in the aggregate. The
extent of this documentation may vary across
locations or business units and often is based
on the financial significance of each loca-
tion or business unit.

Management’s documentation may take
many forms. These could include various
kinds of information, such as:

» Company policy manuals

* Process models

» Accounting manuals

» Memoranda

» Flow charts

 Job descriptions

e Documents

e Forms

* Decision tables

 Procedural write-ups

* Self-assessment reports

» Other documentation as appropriate

No particular form of documentation is
required and the form and extent of docu-
mentation can vary depending on the com-
pany’s size, complexity, and documentation
approach. However, simply having manuals
and policies without any reconciliation to
the assessment process may not be enough.
Management should be able to demonstrate
how it considers the documentation in the
assessment process.

How does management determine
which controls to test for operating
effectiveness?

A key element of management’s assessment
process is the determination of controls to
be tested. Management should document the
process used to assess the effectiveness of
ICOFR, including the determination of con-
trols to be tested. This documentation will
make it easier for the independent auditor to
understand management’s process and to plan
and perform the related audit procedures.

From an independent auditors’ perspective,

an account balance is considered significant
if there is more than a remote likelihood that
the account could contain misstatements that
could have a material effect on the financial

MANAGEMENT’S ASSESSMENT PROCESS 3
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statements, which, in turn, could result in a
risk of overstatement or understatement. This
is true whether the account is viewed indi-
vidually or in aggregate with others. Other
accounts may be considered significant
based on the expectations of a reasonable
user. The assessment as to likelihood is
made without giving consideration to the
effectiveness of internal control over finan-
cial reporting.

Components of a financial statement caption
can be subject to differing risks (inherent and
control) as well as different controls. These
components should be considered separately
as potentially significant accounts. Indepen-
dent auditors may consider separate compo-
nents of a caption significant due to the
company’s organizational structure. For
example, the “accounts receivable net” cap-
tion may be split into at least three separate
accounts: domestic receivables, foreign
receivables, and the allowance for doubtful
accounts. In addition, if a company has a
number of separate business units, each with
unique management and accounting proces-
ses, the components of the captions at each
separate business unit or even within a busi-
ness unit also may be individually consid-
ered as potentially significant accounts.

Can a framework other than COSO
be used?

Management may use a framework other
than COSO, if the framework selected is

a suitable, recognized control framework.
This can be defined as a framework that
has been established by a body or group
following due-process procedures, including
broad distribution of the framework for
public comment.
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Footnote 67 of the SEC’s final rules on
Management’s Reports on Internal Control
Over Financial Reporting and Certification
of Disclosure in Exchange Act Periodic
Reports states that “the Guidance on Assess-
ing Control published by the Canadian
Institute of Chartered Accountants and the
Turnbull Report published by the Institute of
Chartered Accountants in England & Wales
are examples of other suitable frameworks.”

Other suitable frameworks available for
management’s assessment on internal control
over financial reporting may be developed

in the future. As a result, management may
want to review these frameworks as they
emerge to determine whether they represent
more appropriate methods on which to base
assessments.

What is the Enterprise Risk Manage-
ment Framework? Does this replace the
existing COSO framework?

COSO has released a draft of a document
entitled, “Enterprise Risk Management
Framework.” The new study incorporates—
but does not replace—the 1992 COSO study
on internal control. Also, it is “designed to
raise a consistent ‘risk and control conscious-
ness’ throughout the enterprise and to
become a commonly accepted model for
discussing and evaluating the organization’s
risk management processes.”

Doug Prawitt of Brigham Young University,
a member of the COSO Advisory Council,
was quoted as saying, “Many organizations
have adopted the COSO control framework,
various audit standards rely on that frame-
work, and it looks like the internal control
reporting required under Sarbanes-Oxley
will be heavily based on the COSO internal
control model. So it was absolutely critical
that the new risk framework not undermine
COSOs earlier work.”

What information technology (IT)
systems or applications generally
are included in the scope of S-O 404
documentation and testing related
to ICOFR?

Applications and the related supporting
infrastructure that support key processes,
control objectives, and relevant assertions
related to significant accounts and disclo-
sures in the financial statements should be
included in the scope of management’s
assessment process.

Because IT applications often support the
initiation, authorization, recording, process-
ing, and reporting of financial transactions,
IT controls may represent an integral part of
ICOFR. Financial reporting applications are
often supported by many ancillary, or feeder,
applications that provide critical financial
data, and companies may rely on a large num-
ber of applications to meet their objectives.

Once an application is determined to be

in the scope of the process, management
should (1) document applicable components
of the application, (2) identify significant
controls designed within the application

to achieve specific objectives, (3) gain an
understanding of the IT architecture and
infrastructure around the application, and
(4) test the four components of IT general
controls (see the chart on page 5) that have
a pervasive effect on the application. As part
of its documentation, management should
include a sufficient level of detail to describe
the in-scope processes and significant con-
trols built within the applications supporting
those processes. The chart on page 5 provides
an example of how IT general controls can
be linked to applications and processes.

2‘Bringing ERM into Focus;” Christy Chapman, Internal Auditor, June 2003



LINKING IT GENERAL CONTROLS TO APPLICATIONS AND PROCESSES

Processes
E.g., Purchasing

Applications
E.g., Purchasing System

Infrastructure
Program Program Computer Access to
Development Change Operations Program/Data

IT GENERAL CONTROLS
E.g., IT General Controls over the development and maintenance of the Purchasing System

To determine which IT general controls are included in the scope of management’s assessment,

first identify and document controls at the process level (e.g., purchasing) including the controls

that are supported by information technology (e.g., purchasing system) where financial transac-

tions are processed. The scope of IT general controls can then focus on those controls over the

development and maintenance of the application.

Many organizations outsource certain
processes, activities, or functions,
such as payroll, that are included in
the scope of the S-O 404 assessment.
How do controls performed at off-site
locations affect ICOFR? What’s more,
how does management determine
and document the operating effective-
ness of controls at these service
organizations?

If management has determined that a service
organization’s activities are part of the com-
pany’s information system, management
should evaluate whether the service organi-
zation’s controls are designed and operating
effectively. One starting point is to obtain a

service auditor’s report on controls in opera-

tion at the service organization. The service

auditor’s report will be either a Type | or a

Type Il report under the AICPA Statement

on Auditing Standards (SAS) 70:

e SAS 70 Type | reports indicate whether
the controls described were (1) presented
fairly in all material respects and (2)
suitably designed to provide reasonable
assurance that the control objectives
specified in the description would be
achieved if complied with satisfactorily.
A Type | report provides no assurance
that the controls are operating effectively
and provides limited benefits to a 404
assessment.

» SAS 70 Type Il reports include the items
listed in Type | above and provide a
description of the tests of controls and
results of those tests performed by the
service auditor. They also provide the
service auditor’s opinion on whether the
controls that were tested were operating
effectively during the specified period.
Under certain circumstances, management
may be able to obtain evidence about the
operating effectiveness of controls at the
service organization by obtaining and
reviewing this type of report.

Management should note that there is no
assurance that the control objectives speci-
fied within the SAS 70 reporting cover
everything that would be relevant to the
company’s internal control over financial
reporting. As a result, management should
review the reports to determine whether any
additional procedures should be performed
to support its assessment of all significant
control objectives affecting the company.

In addition, management is responsible for
maintaining and evaluating controls over
the appropriate flow of information to and
from the service organization. This includes
user controls.

Other approaches management may consider
for obtaining evidence of ICOFR operating
effectiveness related to the service organiza-
tion include performing:

« Tests of the company’s controls over the
activities of the service organization
(re-performance)

* Tests of controls at the service organization

MANAGEMENT’S ASSESSMENT PROCESS 5
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How recent should an SAS 70 Type I
report from a third-party service
provider be in order to be considered
reliable?

There is no precise answer as to how recent
an SAS 70 Type Il report should be to be
considered reliable. However, if a significant
period of time has elapsed between the end
of the time period covered by the service
auditor’s tests of controls and the date of
management’s assessment, management
should perform procedures to determine
whether any information in the SAS 70 Type
11 report should be updated to reflect signifi-
cant changes in the service organization’s
controls since the date of the SAS 70 report.
The procedures should cover the period from
the end of the time period referred to in the
SAS 70 Type Il report to the date of manage-
ment’s assessment.

PCAOB Auditing Standard No. 2 states that

the independent auditor should inquire of

management to determine whether manage-

ment has identified any changes in the

service organization’s controls subsequent to

the period covered by the service auditor’s

report. These may include:

¢ Changes communicated by the service
organization to management

e Changes in service organization personnel
with whom management interacts

¢ Changes in reports or other data received
from the service organization

» Changes in contracts or service-level
agreements with the service organization

 Errors in the service organization’s
processing

6 SARBANES-OXLEY SECTION 404

The extent of procedures necessary to update
the SAS 70 Type Il report will vary depend-
ing on the amount of time between the date
of the service auditor’ report and manage-
ment’s assessment. Also, PCAOB Auditing
Standard No. 2 indicates that if management
has identified changes, the independent
auditor should determine whether manage-
ment has performed procedures to evaluate
the effect of any identified changes on the
effectiveness of the company’s ICOFR.

To what extent are taxes included
within the scope of management’s
assessment?

Taxes can be one of the largest expenses on a
company’s income statement, and tax assets
and liabilities (both current and deferred)
often are significant to the balance sheet.

In addition, taxes can exist at the account-
or disclosure-component level in the form
of compensation, transaction, and property-
based taxes. Because taxes could have a
significant impact on financial reporting,
management should not ignore tax processes
as part of its assessment of ICOFR.

Moreover, there is often an assumption that
the scope of tax inclusion in management’s
assessment should focus only on processes
related to income taxes, such as corporate
income taxes and the tax provision. In reality,
nonincome taxes—such as those related to
sales or value-added taxes as well as those
related to accounting for intercompany, cus-
toms, and cross-border transactions—could
be an integral part of other key financial
processes.

In their frequently asked questions, the staffs
of the SEC’s Chief Accountant and Division
of Corporation Finance (the SEC staff) indi-
cated they believe the definition of ICOFR

does not encompass a registrant’s compliance
with applicable laws and regulations, with the
exception of compliance with the applicable
laws and regulations directly related to the
preparation of financial statements. Accord-
ingly, we do not believe that the preparation
of tax returns is contemplated in the defini-
tion of internal control over financial report-
ing. However, the SEC staff did indicate that
the SEC’s financial reporting requirements
and the Internal Revenue Code are examples
of regulations that are directly related to the
preparation of the financial statements.

How should current-year acquisitions
and divestments be treated?

As for current-year acquisitions, the SEC
staff s frequently asked questions indicated
they would typically expect management’s
report on ICOFR to include controls at all
consolidated entities. The SEC staff acknowl-
edged that it might not be possible to conduct
an assessment of an acquired business’s
ICOFR in the period between the transaction
consummation date and the date of manage-
ment’s assessment. In these instances, the
SEC staff indicated they would not object to
management excluding from its evaluation of
ICOFR business acquisitions for a period

not to exceed one year from the date of
acquisition. In these instances, the SEC staff
indicated that management should refer to
(1) a discussion in the registrant’s Form 10-K
or Form 10-KSB regarding the scope of the
assessment and (2) such disclosure, noting
that management excluded the acquired
business from management’s report on
ICOFR. If such a reference is made, however,
management must identify the acquired
business that was excluded and indicate the
significance of the acquired business to the
company’s consolidated financial statements.



The SEC staff indicated that notwithstanding
management’s exclusion of an acquired
business’s internal controls from its annual
assessment, a company must disclose any
material change to its internal control over
financial reporting that is due to the acquisi-
tion pursuant to either Exchange Act Rule
13a-15(d) or Exchange Act Rule 15d-15(d).
In addition, the period in which management
may omit an assessment of an acquired busi-
ness’s internal control over financial report-
ing from its assessment of the company’s
internal control may not extend beyond one
year from the date of acquisition. Such
assessments also may not be omitted from
more than one annual management report
on internal control over financial reporting.
There is currently no guidance from the SEC
or PCAOB that specifically addresses how
management should treat divestments for the
purposes of section 404. However, manage-
ment’s assessment of the effectiveness of the
company’s ICOFR is “as of ” the end of the
company’s most recent fiscal year. Therefore,
to the extent a company divests part of its
operations prior to the end of the most recent
fiscal year, internal controls over financial
reporting at the divested operation would be
excluded from management’s assessment for
purposes of section 404 of Sarbanes-Oxley.

If management chooses to exclude a business
unit from documentation and testing due to
the business unit’s planned divestiture, man-
agement should be certain that the divestiture
will take place prior to the company’s fiscal
year-end. Otherwise, the processes and con-
trols for that business unit should be docu-
mented, tested, and included in management’s
assessment as of the the company’s fiscal
year-end.

When a company undertakes an initial
public offering, should the company
include management’s assessment on
the effectiveness of ICOFR and a
related auditor’s report on internal
control in an initial registration state-
ment filed on Form S-1?

No. Form S-1 filed pursuant to an initial
registration of securities does not require
the inclusion of the information required by
Item 308 (Internal Control Over Financial
Reporting) of Regulation S-K. The SEC’s
Final Rule, Management’s Reports on Internal
Control Over Financial Reporting and
Certification of Disclosure in Exchange Act
Periodic Reports, impacts entities subject to
the reporting requirements of the Securities
Exchange Act of 1934. Section 404 of the
Sarbanes-Oxley Act applies to a registrant
for the first annual report after the entity
becomes an “issuer” (after consideration of
the effective dates of the SEC’s Final Rule
with respect to accelerated and nonacceler-
ated filers).

Paragraph 2 of PCAOB Auditing Standard
No. 2 indicates that section 404 applies to
an “issuer” as defined in section 3 of the
Securities Exchange Act of 1934, which
includes enterprises that file or have filed a
registration statement (i.e., Form S-1) with
the SEC that has not been declared effective
under the Securities Act of 1933 and has not
been withdrawn. While this language has cre-
ated some confusion, the SEC staff has con-
firmed that Item 308 of Regulation S-K does
not apply to an initial registration of securities
filed on Form S-1.

An entity undertaking an initial public offer-
ing may voluntarily assess the effectiveness
of its ICOFR and ask its independent auditor
to perform an audit of ICOFR. In such
instances, the audit of ICOFR ordinarily
would be performed pursuant to the provi-
sions of PCAOB Auditing Standard No. 2.

To what extent is it appropriate for
management to discuss areas of the
financial accounting and reporting
process with the company’s
independent auditor?

Consultation with the independent auditor
about accounting and reporting issues facili-
tates audit quality. Accordingly, we believe
that it is important for company management
to continue to freely consult with the com-
pany’s independent auditor regarding these
kinds of issues. However, the independent
auditors’ advice cannot serve as a substitute
for management performing its own respon-
sibilities. Management remains responsible
for the selection and application of account-
ing policies and practices and the design
and effective operation of controls over the
entity’s financial reporting process.

MANAGEMENT’S ASSESSMENT PROCESS
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Section Il. Documenting
and Evaluating the Design
and Operating Effectiveness
of Controls

The documentation and evaluation
of ICOFR is an essential part of
management’s assessment process.
It provides evidence that controls
related to management’s assessment
have been identified, can be commu-
nicated to those responsible for their
performance, and can be monitored.
Additionally, the results of manage-
ment’s evaluation of the design and
operating effectiveness of controls
must be documented. Some exam-
ples of issues that may arise during
this step are included here.

8 SARBANES-OXLEY SECTION 404

Should management test and evaluate
all controls that have been identified
through ICOFR documentation?

Management should test those controls that

it considers important to its evaluation and

assessment of ICOFR. PCAOB Auditing

Standard No. 2 indicates that (1) the

independent auditor should evaluate

management’s process for determining

which controls should be tested and (2)

these controls generally include:

 Controls over initiating, authorizing,
recording, processing, and reporting
accounts and disclosures and related
assertions embodied in the financial
statements

 Controls over the selection and application
of accounting policies that are in conform-
ity with generally accepted accounting
principles

 Antifraud programs and controls

 Controls, including information technol-
ogy general controls, on which other
controls depend

 Controls over nonroutine and nonsystem-
atic transactions, such as accounts involv-
ing judgments and estimates

» Company-level controls, including
— The control environment
— Controls over the period-end financial

reporting process (both annual and
quarterly)

To date, many companies have identified a
large number of controls during their ICOFR
documentation. In some cases, there are mul-
tiple controls that address the same control
objective and assertion. To help management
identify appropriate controls for testing and
to support its assertion about ICOFR effec-
tiveness, companies are finding it useful to
prioritize controls for testing by designating
them “key,” “primary,” or “high, medium,
and low.”

The purpose for this control categorization
exercise is to identify those controls neces-
sary to provide management with the appro-
priate level of evidence regarding relevant
assertions related to the affected account
balances and disclosures in the financial
statements. Once the controls are prioritized,
management can determine the tests of oper-
ating effectiveness necessary to support its
assessment of the effectiveness of ICOFR.

To assist with this “categorization” process,
many companies are finding it useful to
review process flows and other documenta-
tion in order to identify the points in the
process where errors or fraud are most
likely to occur. Once a specific point has
been identified, management can select
controls at that point or after that point in
the flow for testing. After the controls have
been selected, management should review
all the controls it has identified to verify
that relevant assertions for the related
account have been satisfactorily addressed.

Note: Due to the significance of this
determination in management’s assessment
process, it is important for management to
have regular meetings with its independent
auditor to discuss and obtain agreement on
the process that management has used to
identify key controls.

What controls are considered to be
company-level controls and how
should these be evaluated?

Company-level controls often have a perva-
sive impact on controls at the process, trans-
action, or application levels. As part of the
assessment process, management should
consider the extent to which company-level
controls will be documented and tested.
These include the following:
¢ Controls within the control environment,
including tone at the top, authority and



responsibility assignment, policy and
procedure consistency, and companywide
programs (such as codes of conduct and
fraud prevention) that apply to all loca-
tions and business units. Also included
are board-approved policies that address
significant business control and risk
management practices.

e Management’s risk assessment process.

e The period-end financial reporting
process.

« Monitoring of operations results; internal
audit function, audit committee, and
self-assessment program activities; and
centralized processing, such as shared
service environments.

Determining whether sufficient company-
level controls exist is a matter of manage-
ment judgment. However, to make an
informed decision, management should
follow a two-step process. First, it should
determine the nature and extent of controls
that need to be in place to accomplish the
objectives of the organization. Then it should
decide whether these controls are designed
and operating effectively.

Management should note that testing com-
pany-level controls alone is not sufficient for
management to conclude on whether ICOFR
is effective.

IDENTIFYING CONTROLS FOR TESTING

CP1
Billing specialist . X
prepares customer Billing supervisor
invoice, based on reviews the invoice
customer agreement for clerical accuracy
and terms of sale. and proper terms
of sale.

| |

Billing specialist
investigates and < YES
corrects invoice.

YES

CP2

Billing manager

NO—»  reviews invoice for

accuracy, pricing,
terms, etc.

|

Invoice is mailed
NO—»

to the customer.

As shown in the chart above, management may view control point 2 (CP2) as a strong, reliable

control. What’s more, if the CP2 control is operating effectively, testing of CP1 may be redun-

dant and therefore unnecessary. (By the same token, CP1 may be operating effectively, and

testing of CP2 may be redundant and unnecessary.) Generally, personnel closely involved with

the process and controls should be involved in identifying controls to be tested.

How does management determine
whether a control is designed
effectively?

Tests of design are performed to determine
whether controls, if operating properly, can
effectively prevent or detect misstatements
in the entity’s financial records. Tests of
design are usually performed by inquiry and
validating observation or inspection of docu-
ments, such as reports and completed forms;
through on-screen prompts, such as errors or
warnings; or, most effectively, by performing
a process “walkthrough.”

Although management is not required to

perform them, process walkthroughs can

help management:

e Confirm its understanding of the process
flow of transactions

 Confirm its understanding of the design
of controls identified for all five compo-
nents of internal control over financial
reporting, including those related to the
prevention and detection of fraud

« Confirm that its understanding of the
process is complete by determining
whether all points in the process at which
misstatements related to each relevant
financial statement assertion could occur
have been identified

 Evaluate the effectiveness of the design
of controls

» Confirm whether controls have been
placed in operation

Tests of design typically address:

 Control type, including configuration,
management review, and authorization

 Control nature (whether automated or
manual, preventive or detective)

 Control frequency (daily, weekly,
monthly)

» Experience and competence of the
individual performing the control

MANAGEMENT’S ASSESSMENT PROCESS 9
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< Error investigation and correction proce-
dures, including the timeliness of such
procedures

It is important to note that inquiry alone
ordinarily is not sufficient to support design
effectiveness.

When testing operating effectiveness,
how much testing should manage-
ment perform? What testing sample
sizes should be used?

The amount of testing depends on a number
of factors. However, it should be comprehen-
sive enough to support management’s assess-
ment of the effectiveness of internal controls.
This should include considering all relevant
assertions for each account and disclosure
included in the scope of management’s
assessment. In general, management’s testing
should be more extensive than that of the
independent auditor. This doesn’t mean that
in all cases management’s sample sizes for

a single control at a single location would

be larger than those of the auditor. It simply
means that management’s testing, taken as a
whole, should be more comprehensive and
potentially cover more processes, controls,
accounts, and business units or locations.

When determining the extent of testing
procedures to perform, management should
take into account the nature of the control,
its frequency of operation, and the overall
significance of the control.

The extent of testing also depends on the
risk of failure of the control being tested.
Risk of failure is defined as the risk of a
material misstatement arising from the
failure of a control. If management believes
there is a high risk of failure, management
should consider expanding the extent of
testing for that control.

Factors that affect whether the control may

represent a higher risk of failure include:

» Changes in the volume or nature of trans-
actions that might adversely affect control
design or operating effectiveness

» Changes in the design of controls

» The degree to which the control relies on
the effectiveness of other controls (for
example, the control environment or IT
general controls)

» Changes in key personnel who perform
the control or monitor its performance

» Whether the control relies on performance
by an individual or is automated

» The complexity of the control

EXAMPLE MINIMUM TESTING SAMPLE SIZES

CONTROL OPERATING MINIMUM
FREQUENCY SAMPLE SIZE
1

CONTROL OPERATING SAMPLE
FREQUENCY SIZE
5-10

Annual Weekly
Quarterly 2-3 Daily 15-30
Monthly 2-4 Recurring manual 30-60

control (multiple
times per day)

10 SARBANES-OXLEY SECTION 404

It is management’s responsibility to deter-
mine the extent of testing—or sample
sizes—that it considers sufficient to support
its assessment of the effectiveness of internal
control over financial reporting.

Management should base its decision on all
of these factors. The table on this page illus-
trates examples of minimum sample sizes for
consideration when planning the extent of test
work on manual control operating effective-
ness. Management’s determination of mini-
mum sample sizes should not be based on the
examples shown in the table; management
should select sample sizes that will provide it
with sufficient evidence based on the com-
pany’s specific facts and circumstances.

In situations where a control that is applied
to every transaction is automated through
the IT system, a system query may be the
most appropriate testing technique. With this
technique, one query may be an appropriate
test for an IT control that would be expected
to operate consistently in a well-controlled
environment. System query may be used to
test operating effectiveness if management is
satisfied with the results of the test of design.

System queries can be used to:

« Test whether programmed logic surrounding
a control contained within an IT application
is operating as expected, that is, whether the
system will identify a predefined exception.

* Retrieve information from an IT applica-
tion about the configuration or designations
within the system. For example, manage-
ment could query the application to deter-
mine how tolerance limits were configured
or to obtain a list of individuals who have
authority to perform a certain function in
the system in order to evaluate segregation
of duties.



Does an independent auditor distin-
guish between testing performed by
internal audit and testing performed
by management?

The independent auditor must perform enough
of the test work supporting its opinion so that
the auditor’s own work provides the principal
evidence for the auditor’s opinion. Keeping
this principal evidence requirement in mind,
the independent auditor also may use the
work of others in an audit of ICOFR.

While the independent auditor isn’t required

to use work performed by others, the inde-

pendent auditor may, in certain areas, choose

to do so based on the:

« Objectivity and competence of the indi-
vidual who performed the work

e Quality and effectiveness of the work

< Nature of the controls tested by other
individuals

e Timing of the work performed

¢ Results of auditor’s re-performance of
certain work performed by others

For example, if an individual responsible for
a control’s operation also tests the control’s
operating effectiveness testing, this personal
self-assessment will not be considered
objective. As a result, the independent audi-
tor cannot use this work in performing its
independent assessment.

If members of the internal audit department
(or other individuals who work under the
direction of management and are not respon-
sible for control operation) perform the test-
ing, the work generally will be considered

to be more objective than the work performed
by those who are responsible for the control
operation (e.g., control self-assessment). Of
course, the independent auditor still evalu-
ates the objectivity and competence of the
individuals performing the work as well as
the quality and effectiveness of documenta-
tion supporting management’s assessment.

Factors generally affecting the independent

auditor’s decision to use the work of others

include aspects of the nature of the control,
such as the:

» Materiality of the accounts and disclo-
sures that the control addresses as well
as the risk of material misstatement

 Degree of judgment required to evaluate
the operating effectiveness of the control

* Pervasiveness of the control

 Level of judgment or estimation required
in the account or disclosure

« Potential for management override of the
control

There are areas in which the independent
auditor cannot use the work of others. These
areas include walkthroughs and testing of
control operating effectiveness related to
the control environment, including controls
specifically designed to prevent and

detect fraud.

Many organizations have IT systems
and applications that were installed
prior to the current year. Should
management test the design and
operating effectiveness of the program
development general IT controls for
these systems and applications?

All systems and applications that support
financial reporting processes should have
the appropriate general IT controls in place,
including program development controls.
Management should evaluate these program
development controls.

When management has the original docu-
mentation from the initial installation of an
application or system relating to program
development controls, this documentation
may form the basis of management’s assess-
ment and testing. In these cases, management
should also have sufficient documentation of
the program change controls from the date of
installation through the current date.

Consistent with the provisions of PCAOB
Auditing Standard No. 2, management
should demonstrate that it has a thorough
understanding of how all significant classes
of transactions are initiated, authorized,
processed, recorded, and reported. That
understanding should be documented in
sufficient detail to facilitate performance

of a process or transaction walkthrough.
Management should perform sufficient tests
of systems installed in prior years to help
ensure that significant accounting processes
(calculations, postings, etc.) are functioning
properly and significant application controls
are operating as intended.

MANAGEMENT’S ASSESSMENT PROCESS 11
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Does S-O 404 require additional
controls for flexible ERP reporting,
spreadsheets, and other types of
end-user computing?

End-user computing applications, such as
spreadsheets and reports, may present an
organization with a unique set of IT general
control needs. This is because providing end
users with these types of flexible tools
typically increases the risk of misstatements
caused by errors due to incomplete or
inaccurate data. Since the output from
end-user computing processes frequently
appears as an authoritative document that
management will rely on in its financial
reporting, end-user computing applications
that support significant internal controls
should be identified and included in control
documentation.

The organization should support end-user
computing with general controls that are
consistent with the level of sophistication of
the system. General controls should address
areas such as access to programs and data,
program changes, program development,
and computer operations. While end-user
computing generally does not require the
same rigors of general IT controls as other

12 SARBANES-OXLEY SECTION 404

systems, these controls should be appropriate
to help ensure the completeness and accuracy
of reported data, consistency of presentation,
proper calculation and validation, and secu-
rity that is appropriate to the significance
and complexity of the report or spreadsheet.

Which controls should be tested for
the period-end financial reporting
process?

Since the period-end financial reporting

process is so significant, understanding and

evaluating it is critical. This process includes

the procedures used to:

 Enter transaction totals into the general
ledger

* Initiate, authorize, record, and process
journal entries in the general ledger

» Record recurring and nonrecurring
adjustments to the annual and quarterly
financial statements, such as consolidating
adjustments, report combinations, and
classifications

* Draft annual and quarterly financial
statements and related disclosures

As part of its assessment process, manage-
ment should test controls over each of the
items listed above. This testing should be per-
formed on the controls used to produce both
annual and quarterly financial information.

Management should take care to identify
and test both the manual and automated
controls that are included in the period-end
financial reporting process. In addition, it
should evaluate the nature and extent of
oversight by all appropriate parties, including
management, the board of directors, and the
audit committee.

How can management judge whether
company-level controls are operating
effectively?

Ordinarily, it is not possible to test the
company-level controls without visiting some
or all of the locations or business units over
which they operate. The effectiveness of
some company-level controls, such as the
implementation of a code of conduct or
application of accounting manuals, relies

on evidence that is obtained outside of the
central or corporate office.

The number of locations or business units
that are included in the testing is a matter of
judgment. When determining the number of
locations to visit, management may consider
factors such as the degree of centralization
of controls, the commonality of process and
control design between locations, and the
consistency of accounting policies or job
descriptions. Obviously, locations that are
included in the testing should be representa-
tive of the populations of locations or busi-
ness units that are considered to be important
when aggregated. In addition, the extent of
the test work should be greater than that
performed by the independent auditor.



Section Ill. Identifying,
Assessing, and Correcting
Deficiencies

Management should establish a
process through which all deficiencies
in ICOFR across the entire company
are identified and accumulated. This
will help management conclude its
assessment of ICOFR effectiveness by
evaluating the severity of all identified
deficiencies. Among the questions
that may come up during this phase
are the following.

Can a material weakness in ICOFR
exist when a material misstatement
in the financial statements has not
occurred or been identified?

Yes, a material weakness in ICOFR can exist
even though a material misstatement in the
financial statements has not occurred or been
identified. The significance of a deficiency
in ICOFR depends on the potential for mis-
statement, not on whether a misstatement
actually has occurred. Thus, management
and its independent auditors may conclude
that a material weakness in ICOFR exists
even if a material misstatement has not
occurred or been identified.

If management replaces or redesigns a
deficient control, how long should the
new control operate and how much
testing should management perform
to determine whether or not it is oper-
ating effectively?

Management should allow sufficient time to
evaluate and test controls. If deficiencies are
discovered, management may have the oppor-
tunity to correct and address these deficien-
cies prior to the reporting date. However,
once a new control is in place, management
should allow enough time for its operations to
validate the control’s operating effectiveness.

The amount of time that a control should be
in place and operating effectively depends on
the nature of the control and how frequently
it operates. Under ordinary circumstances,
control remediation that occurs after year-
end will not mitigate an identified deficiency
for reporting purposes. PCAOB Auditing
Standard No. 2 indicates that the independent
auditor should disclaim an opinion on man-
agement’s disclosure about corrective actions
taken by the company after the date of man-
agement’s report. Management should look to
its established testing protocols to determine
the extent of testing necessary to conclude on
the effectiveness of a remedied control.

For example, management may have an
established policy governing the extent of
testing, such as the size of samples to be
tested. Management considers this sample
adequate to support its assertion about the
effectiveness of internal control over finan-
cial reporting. In this example, management’s
policy states that a manual control that oper-
ates daily should have sixty* occurrences
tested. If management identifies a deficiency
and remedies the control, it should allow
enough time for at least sixty occurrences of
the remedied control to be tested for operat-
ing effectiveness.

Will a number of multiple significant
deficiencies automatically translate
into a material weakness in ICOFR?

Not necessarily. Based on the guidance in
paragraph E90 of PCAOB Auditing Standard
No. 2, a specific number of significant defi-
ciencies will not necessarily determine the
existence of a material weakness in ICOFR.
However, all significant deficiencies should
be evaluated to determine whether they,
individually or when aggregated with other
significant deficiencies, result in material
weaknesses in ICOFR.

There are a number of factors that might be

considered when aggregating deficiencies,

including whether the significant deficiencies:

« Affect the same financial statement
account or disclosure

» Impact a common assertion in a financial
statement account or disclosure

Are there any general guidelines that
have been developed to define “more
than inconsequential” when identify-
ing significant deficiencies?

PCAOB Auditing Standard No. 2 defines a
significant deficiency as a control deficiency
or a combination of control deficiencies that
result in “more than a remote likelihood” that
a “more than inconsequential” misstatement

*The sample sizes in this discussion are presented for illustrative purposes only. Management’s determination of sample sizes should not be based on
the example discussed above; instead management should select a sample size that will provide it with sufficient evidence based on the company’s

specific facts and circumstances.
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of an entity’s annual or interim financial
statements will not be prevented or detected.
The definition of inconsequential includes a
combination of concepts from Staff Account-
ing Bulletin (SAB) No. 99, Materiality, and
AU section 312. The definition of inconse-
quential is largely based on the discussion of
magnitude in SAB No. 99 and on AU sec.
312 for its directions regarding the consider-
ation of misstatements both individually and
in the aggregate as well as the possibility of
undetected misstatements. A misstatement is
inconsequential if a reasonable person would
conclude, after considering the possibility
of further undetected misstatements, that the
misstatement, either individually or when
aggregated with other misstatements, would
clearly be immaterial to the financial state-
ments. If a reasonable person could not
reach such a conclusion regarding a particu-
lar misstatement, that misstatement is more
than inconsequential.

The significance of a deficiency in internal
control depends on the potential for mis-
statement, not necessarily on whether a mis-
statement actually has occurred. For purposes
of evaluating the quantitative significance of
potential misstatements that result from
internal control deficiencies, one general
guideline for determining “more than incon-
sequential” is whether there are potential
misstatements that equal or exceed 1 percent
of pretax earnings. In evaluating the magni-
tude of identified internal control deficien-
cies, it is important to note that the concept
contemplates an analysis of misstatements
that could occur, not that have occurred.

Management also should remember that

the determination of whether a significant
deficiency exists includes both the quantita-
tive and qualitative analysis of whether the
deficiency is more than remote and more
than inconsequential. Accordingly, there may
be instances when potential misstatement
amounts that are less than the quantitative
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measure noted above also may be considered
“more than inconsequential,” depending on
management’s judgment of these qualitative
factors (e.g., potential misstatements involv-
ing related-party transactions).

How can management identify controls
that relate to safeguarding assets? How
are deficiencies evaluated?

COSO defines “safeguarding” assets as
including controls that provide reasonable
assurance of preventing or detecting unau-
thorized acquisition, use, or disposition

of the company’s assets that could have a
material effect on the financial statements.
Safeguarding does not refer to the company’s
business continuity or contingency plans, or
to the physical protection of assets or con-
trols over making bad business decisions.

This means it is important to determine
whether the use of company assets is author-
ized, not whether the use was a good or bad
business decision. For example, safeguard-
ing assets as defined by COSO does not
contemplate losses from providing a service
at an unreasonable cost, as long as it is
authorized. The same is true of losses from
authorized but unproductive research or inef-
fective advertising.

Management should identify the risks within
each key process of unauthorized acquisi-
tion, use, or disposition of the company’s
assets that could have a material effect on
the financial statements. It should also test
those controls that mitigate those risks,
including not only controls over the appro-
priate signing authorities but also controls to
ensure that the proper authorization occurs.

A process can be subject to many safeguard-
ing risks. For example, in capital assets
procurement processes, approvals may be
required for the business case, request for
proposals, vendor selection, purchase orders,
receiving reports, invoices, and checks. Each

of these approvals has a valid operational or
compliance objective. However, only one of
these approvals may provide the necessary
safeguarding control for purposes of
management’s S-O 404 requirements and,
accordingly, the extent of testing may vary
from control to control.

This does not mean that all authorization
controls can be considered safeguarding
controls. For example, under ordinary
circumstances, authorizing journal entries

is not considered a safeguarding control,

as failure to authorize the journal entry
generally would not expose the company

to misuse or misappropriation of company
assets. The first consideration in determin-
ing if a control is a safeguarding control is
whether there is the potential for inappropri-
ate or unauthorized use of company assets.
Where this potential exists, the risk related
to safeguarding should be documented. In
addition, management should recognize such
risks when analyzing financial reporting
processes.

Once a deficiency in safeguarding controls
is identified, the key consideration for the
purposes of management’s assessment is
whether such an action could result in a
financial statement misstatement, not
whether the financial statements are mis-
stated. The key factor is the magnitude of
the potential for unauthorized use of com-
pany assets in any particular instance. For
example, an employee may be able to enter
into a contract binding the company to pur-
chase certain material inventory items with-
out the required management authorization.
Even if the purchase is properly recorded in
the financial statements, a lack of authoriza-
tion may constitute a deficiency in internal
control over financial reporting.



Section IV. Reporting on
Internal Controls

Management is required to include its

assessment of the effectiveness of the

company’s ICOFR in its annual report.

Management’s report on ICOFR is

required to include the following:

¢ A statement of management’s
responsibility for establishing and
maintaining adequate ICOFR for
the company

¢ A statement identifying the frame-
work used by management to con-
duct the required assessment of
the effectiveness of the company’s
ICOFR

* An assessment of the effectiveness
of the company’s ICOFR as of the
end of the company’s most recent
fiscal year, including an explicit
statement as to whether that ICOFR
is effective

« A statement that the registered
public accounting firm that audited
the financial statements included in
the annual report has issued an
attestation report on management’s
assessment of the company’s ICOFR

Many companies provide their inde-
pendent auditors with draft financial
statements for review prior to com-
pany approval. How can a company
demonstrate to the auditor that it
would have picked up an error noted
in the draft financial statements that
would otherwise result in a material
weakness or significant deficiency?

Using the guidance issued by the PCAOB
staff, the answer to this question depends on
the stage at which management presents the
draft financial statements to the independent
auditor and the independent auditors’ knowl-
edge of the company’s financial reporting
process.

To expedite the audit process and the financial
reporting process, many companies provide an
early draft to their independent auditor. The
independent auditor’s comments on the com-
pany’s draft financial statements are part of
the iterative process of completing the audit.
If management presents the draft financial
statements to the independent auditor at a
later stage in the financial reporting process
and purports that the company’s review
process is complete or nearly complete, the
independent auditor generally would con-
clude that material deficiencies in the draft
financial statements are indicative of a mate-
rial weakness in the company’s ICOFR.

One way to demonstrate management’s
belief that the company’s controls are
operating effectively is by modifying the
traditional audit process to provide the
independent auditor with just a single draft
of the financial statements. However, this
process is not necessarily the approach
that was expected as a result of the Act.
Nor is it very practical in many situations.
The PCAOB staff has indicated that such
a process might make it difficult for some
companies to meet the accelerated filing
deadlines for their annual reports. The

PCAOB staff also indicated that when com-
bined with the accelerated filing deadlines,
this type of process might put the auditor
under increased pressure to complete the
audit of the financial statements in too short
a period of time. As a result, this approach
could impair, rather than improve, audit
quality. Therefore, some type of timely
information sharing between management
and the auditor is preferable.

It is common for management to share

interim drafts of the company’s financial

statements with the independent auditor.

In these cases, it is important that manage-

ment clearly communicate to the company’s

independent auditor:

¢ The state of completion of the financial
statements

e The purpose for which the company is
providing the draft financial statements
to the auditor

Question 7 of the PCAOB’s Staff Questions
and Answers provides additional guidance
and examples of appropriate involvement by
the auditor when reviewing draft financial
statements.
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Conclusion

It is clear that Sarbanes-Oxley section 404 presents management with a number of
challenges. We believe that an ideal approach to meeting these challenges is to open
a wide-ranging discussion—among management, independent auditors, members of
corporate S-O 404 compliance teams, and audit committee members—in which all
can come together to develop appropriate guidelines for addressing management’s
responsibilities in assessing internal control over financial reporting.

We hope this document contributes to that conversation and offers management,
directors, and audit committee members a useful perspective in meeting their
challenges.
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