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Legal Definition of Tax Havens

in Brazil is Changed

Law 11.727/08 enacted on June 24,
2008 created a new concept of tax
haven to the Brazilian legislation.

The definition of “tax favorable
jurisdiction” was first introduced in the
Brazilian legislation by Law nr. 9.430/96
as part of the then recently conceived
transfer pricing regulations. The
definition was based on two criteria:
countries or entities in countries that:

(i) do not tax income or when doing
so at a rate of 20% or lower; or

(i) whose national legislation allows
confidentiality as to ownership of
shares or the corporate organization
of legal entities.

Later in 1999, Law 9.779/99 (article 8)
also dictated that remittances or pay-
ments of interest, royalties or service
fees to tax haves became subject to
25% withholding tax instead of the
general 15% tax rate.

Given the broadness of that concept,
the Revenue Service created a list of
tax havens containing 53 jurisdictions
(Normative Instruction 188/02) deter-
mining which countries and respective
transactions could be the target of the
transfer pricing audits and the qualified
withholding rate.

Under the new legislation, a privileged
tax regime is defined as a regime:
(i) that does not impose tax on

income or when doing so at a rate
of 20% or lower;

(i) that grants a tax benefit to a non-
resident individual or entity;

(a) without substance
requirements;

(b) dependent upon the carrying
out of non-substantial economic
activities;

(iii) that does not impose tax on foreign
income or when doing so at a rate
of 20% or lower,

(iv) that does not allow access to
information regarding the corporate
organization or structure of the
resident entity or the ownership
of its shares or stocks or to their
economic activities.

Based on the new legislation, effective
January 01, 2009 a new and enlarged
definition of tax haven might be
adopted by the Revenue Service.
Such new definition could also lead

to a review of the existing list of tax
havens.

On the other hand, there is still doubt
as to whether the new concept of
privileged tax regime will apply only
for purposes of the transfer pricing
legislation; or whether it will also be
applicable to the qualified transactions
under article 8 or Law nr. 9.779/99
that are currently subject to the 25%
withholding tax to the extent of the
concept of favorable tax jurisdiction.
At a minimum, the new legislation
could be viewed as a trend to
influence the interpretation that tax
authorities will use when analyzing the
aforementioned transactions.
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